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Current Lopics. 


HE Ohio legislature, at its recent session, 
enacted a law which, if carried to its 
natural conclusion, will effect an important 
reform in the government of the cities of that 
State. The measure, known as House Bill 
No. 330, proposes a codification of the mu- 
nicipal law of Ohio. It provides for the ap- 
pointment of a commission of three persons 
by the governor, whose duty it shall be to 
codify the involved and conflicting statutes 
and prepare a bill for the government of the 
cities of the State by general laws of uniform 
application, for submission to the next gen- 
eral assembly. The bill carries an appropri- 
ation of $15,000, the expenditure of which is 
discretionary with the governor. The bill, 
which is now a law, is the result of three 
years of persistent work by the Ohio State 
Board of Commerce. Its purpose, as already 
intimated, is to stop the flood of special legis- 
lation constantly increasing at every session, 
in the consideration of which the legislature 
has spent perhaps two-thirds of its time for 
the past twenty years, to the exclusion of 
general measures for the welfare of the State 
at large. The reform now in a fair way of 
realization cannot be consummated too soon. 
Of course, much will depend upon the char- 
acter and ability of the commission, and it is 
to be hoped that it will be such as that 
through its efforts the flood of irresponsible 
and vicious legislation will be effectually 

stopped at its source. 

Vor. 57 — No. 22. 





The New York Supreme Court, Appellate 
Division, Second Department, in the action 
of John Naumer, appellant, v. Pendleton B. 
Gray, respondent, decided that an action will 
lie against a husband to recover for the value 
of legal services rendered to his wife in the 
institution and prosecution of an action by 
her against him for a separation upon the 
ground of cruelty and inhuman treatment, 
although such an action cannot be main- 
tained for services rendered in an action for 
divorce; to succeed the plaintiff must show 
affirmatively that the former suit was for the 
protection and support of the wife, and the 
conduct of the husband such as to render its 
institution and prosecution reasonable and 
proper. The action in question was brought 
to recover the value of legal services ren- 
dered to one Mary C. Gray, the wife of the 
defendant. The trial court held that such an 
action could not be maintained, and dis- 
missed the complaint, and from the judgment 
entered on that decision appeal was taken. 
Judge Cullen, who wrote the opinion, in 
which all the members of the court con- 
curred, found, after a careful examination of 
the decided cases in this country, that while 
an action like the, present cannot be main- 
tained where the services were rendered in 
an action for divorce, it will be where the ac- 
After a careful 
and able review of the cases in which the 
liability of the husband for services rendered 
to the wife in matrimonial actions has been 
denied, Judge Cullen concludes it may fairly 
be said that the weight of American author- 
itv is in favor of the maintenance of an action 
like the present. To succeed in it, however, 
the plaintiff must show affirmatively that the 
suit was for the protection and support of the 
wife, and the conduct of the husband such as 
to render its institution and prosecution rea- 
sonable and proper. He holds that the 
remedy afforded the plaintiff to obtain in the 
divorce action alimony and counsel fees does 
not preclude the maintenance of this suit. In 
England it would seem not only is such a 
remedy not exclusive, but that the solicitor 
may, in addition to the amount awarded him 
as counsel fees or expenses, recover of the 


tion is for separation only. 
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husband such further sums as would be 
properly chargeable between the solicitor 
and his client. Judge Cullen hesitates, how- 
ever, to accept such a rule, and is inclined to 
the opinion that, in case an application had 
been made in the divorce action and the 
court had therein determined the alimony 
and counsel fees to be awarded the plaintiff, 
that such determination conclusively estab- 
lished the measure of the husband’s liability. 
There being no such point in the case, how- 
ever, the court does not assume to decide 
that question. The judgment appealed from 
was reversed and a new trial granted. 


The New York Court of Appeals, in the 
recent case of Stierle v. Union Railway Com- 
pany, found itself seriously divided upon the 
question of the degree of care which a rail- 
road corporation is bound to exercise in the 
operation of its lines. On the one hand, the 
majority of the court held, in the prevailing 
opinion which Judge Gray wrote, that the 
degree of skill and care required is that of an 
ordinarily careful and prudent man, and that 
the utmost skill and care cannot be required 
at his hands. On the other hand, Judges 
O'Brien and Vann, who dissented, held that 
the reason which requires the exercise of the 
highest degree of care by a carrier of pas- 
sengers with reference to roadbed and ma- 
chinery, extends with equal force to the use 
of the roadbed and machinery in the opera- 
tion of the cars; in other words, that there 
should not be a higher degree of care re- 
quired in providing appliances than in using 
them. The action, one for personal injuries, 
came up on the instructions to the jury as to 
the proper care of the defendant in running 
its cars. Plaintiff alleged that he was thrown 
irom the car at a curve in the track when 
the driver switched his car to another track, 
and the defendant set up contributory negli- 
gence in alighting from the car while it was 
in motion. The judge charged: 1. The com- 
pany’s duty to the plaintiff was “ that of rea- 
sonable care; that is, the degree of care 
which it is presumed that an ordinarily care- 
ful and prudent man would exercise in the 
circumstances by which he is surrounded 





the degree of ordinary and reason- 
able care to look out for the safety of 
others ;”’ and 2, at plaintiff’s request that “ in 
respect to carrying passengers a railroad 
company is bound to exercise all the care 
and skill which human prudence and fore- 
sight can suggest to secure the safety of 
their passengers.” To the second instruction 
defendant excepted. The General Term re- 
versed the judgment for error in this second 
imstruction, and granted a new trial. The 
Court of Appeals has ordered judgment ab- 
solute. The common carrier is not an 
insurer of the safety of its passengers, says 
Judge Gray, but it is and properly should be 
bound to use its utmost skill and vigilance 
to guard against the possibility of accidents 
from the condition of its road and of the 
machinery used in the transportation of pas- 
sengers. (106 N. Y. 678; 11 Id. 488; 120 
Id. 170.) In this case the plaintiff, if he was 
to be believed, was injured because of the 
alleged negligent manner in which the driver 
ot the car attempted to move or switch his 
car from one track to the other, in order to 
cross the Harlem River bridge; then being 
repaired and permitting the use of only one 
track. Under those circumstances the de- 
fendant was only liable for the failure of the 
driver to use that skill and care which would 
be required of an ordinarily careful and pru- 
dent man. We think the majority opinion 
clearly states the correct rule. 


* & 


The ALgany Law JouRNAL’s exposure of 
the true facts connected with the recent 
award of the contract for the publication of 
the Miscellaneous Reports is being taken up 
by the newspapers of other leading cities of 
the State. As a sample of what the press is 
saying, the following terse and true com- 
ment from the Buffalo Review, an influential 
daily journal, in its issue of May 2oth, is well 
worthy of perusal and thought: 

On another page appears a letter purporting to 
have been written by a citizen of Buffalo to the 
ALBANY LAw JouRNAL, complaining of the award 
of the State contract for printing the Miscellane- 
ous Reports. The contract was awarded after 
extensive advertising, calling for competitive 
bids. It was awarded to James B. Lyon, of Al- 





THE ALBANY LAW JOURNAL. 


339 





+ 





bany, for the period of five years. Lyon agreed 
to furnish the Reports for one cent a volume to 
the State and for $1.50 to the public. The Weed- 
Parsons Printing Company, of Albany, offered 
to furnish the same work to the public for 88 
cents a volume, and to furnish the State copies 
for the judges free. Yet the contract 
awarded to Lyon, the highest bidder. 

The unknown Buffalo correspondent of the 
ALBANY Law JOURNAL asks why it is that such 
a flagrant abuse of official powers is allowed to 
pass unrebuked? * * * 


was 


By reason of this action * * * the lawyers 
of New York will be compelled to pay $1.50 a 
volume for the Miscellaneous Reports when they 
might have had them for 88 cents a volume, if the 
lowest bidder had received due consideration. 

Instances of a wilful disregard of the rights of 
the public and of the taxpayers are becoming 
alarmingly common. Here in Buffalo there have 
been two flagrant cases within the past few 
months. The city of Buffalo awarded the con- 
tract for printing the council minutes and pro- 
ceedings to the highest bidder, and the county 
followed suit, thereby robbing the taxpayers of 
many thousands of dollars which might have 
been saved to them. 

The Review is heartily in sympathy with the 
ideas expressed by the unknown correspondent 
of the ALBANY LAw JouRNAL, and if a resident 
of Buffalo, shall expect him to come forward in 
some of the contests which this newspaper in- 
tends to wage for fair play and competition in 
public contracts in this community. 

As we have before remarked, the last has 
not been heard of this unsavory award. We 
are glad that the power of a free and un- 
trammeled press is to be wielded in behalf of 
fair play in the letting of public contracts, 
and we can assure our Buffalo contem- 
porary that it will have the earnest support 
of the ALBANy Law JourRNAL in its efforts 
toward that end. If contracts are to be 
awarded to the highest instead of the lowest 
bidders, the advertisement for bids becomes 
merely an expensive farce. The public, who 
pay the money that goes to large salaried 
officers, demand, and unless we mistake their 
temper, will insist upon having at least the 
same degree of honesty and fair play in let- 
ting public contracts that is observed in pri- 
vate business affairs. Like our Buffalo 
contemporary, we are waging a warfare in 
behalf of fair play and fair competition, and 
we welcome its assistance to that end. We 





may add, as a cause for congratulation, that 
there seems to be at least some prospect of 
a contest whose result will be the setting 
asde of the award in the peculiarly flagrant 
case to which we have prominently called 
public attention. 


The Appellate Division of the New York 
Supreme Court, sitting at Brooklyn, has just 
handed down an oral decision sustaining the 
action of the court below in the proceeding 
instituted by ex-Mayor Brush, of Mount 
Vernon, which was instituted for the pur- 
pose of testing the constitutionality of the 
so-called Myers ballot machine, which it was 
proposed to use in the election in that city. 
The Appellate Court holds, in effect, that the 
law which assumes to authorize the use ot 
the Myers machine in city elections is uncon- 
stitutional and void, the fatal objection being 
that it makes no provision whatever whereby 
a person not regularly nominated for an 
office by party or petition can be voted for. 
While the so-called “ blanket ballot” has a 
column in which names can be written, the 
Myers machine gives the voter no such free- 
dom of choice. This restriction, the court 
holds, is clearly unconstitutional. The de- 
cision of the Appellate Division follows pre- 
ccdents established in 1892 and again in 
1895 by the Court of Appeals. It bars out 
from municipal elections every ballot ma- 
chine which makes no provision for voting 
for persons not regularly nominated for 
office. While the claim has been put forth 
that machines have been perfected recently 
so as to permit of such outside voting, the 
public has no knowledge of a satisfactory 
test having been made. In view of this de- 
cision there may be some question as to the 
legality of machine elections that have been 
held in cities under the act of 1895, which 
permitted the common council of any city 
other than New York or Brooklyn, by a two- 
thirds vote, to authorize the use of ballot 
machines at elections. 


The New York Supreme Court, Appellate 
Division, First Department, in Pierre A. 
Brett, appellant, v. Martin C. Ebel and Wil- 
liam G. Brett, reported in full in the New 
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York Law Journal of May 13, ’98, decided 
that the good will of a business is the sub- 
ject of sale, although no tangible property is 
sold with it; that it is lawful to covenant 
upon such sale that the vendor will not com- 
pete with the purchaser in the business sold, 
and that the Federal Anti-Trust Act does not 
prohibit such a covenant, if reasonable, al- 
though it relates to commerce with a foreign 
nation (United States v. Trans-Missouri 
Freight Association, 166 U. S. 290, distin- 
guished). In this case what the plaintiff sold 
or attempted to sell to the defendants was 
the good will of his freighting business with 
various ports in the West Indies and South 
America, in which he had been engaged for 
some fifteen years. The defendant’s conten- 
tion that the contract was without consider- 
ation, because no material “plant” was 
involved in the transaction, was quickly dis- 
posed of by the court, which held that the 
good will of a business may be sold sepa- 
rately, just as a physician may sell the good 
will of his practice without selling his office 
furniture or his surgical instruments, or as a 
lawyer may sell the good will of his clientage 
without selling his library. It was also held 
that the contract in question involved no un- 
reasonable restraint of trade within the rules 
laid down in Diamond Match Co. v. Roeber 
(106 N. Y. 473). The remaining question, 
somewhat more difficult, was whether the 
contract was invalid under the provision of 
the so-called Federal Anti-Trust Act, the 
first section of which provides that “ every 
contract, combination in the form of trust or 
otherwise, or conspiracy in restraint of trade 
or commerce among the several States, or 
with foreign nations, is hereby declared to 
*be illegal.” The court finds from careful 
study of the act in question that it was clearly 
aimed at the so-called “trusts ” or monopo- 
lies, now so familiar in this country, whose 
main object is to restrain trade. While the 
intention undoubtedly was to declare every 
contract illegal which was in the line of these 
evils, the court cannot believe it was intended 
to prohibit a man from selling his business 
in the ordinary way or from obtaining the 
full value thereof through the instrumental- 





ity of an incidental covenant not to compete 
with the purchaser within some limited area. 
To construe the act thus technically and lit- 
erally would be, in the opinion of the court, 
to invite consequences most harmful to 
the commercial community — consequences 
which were never contemplated by the law- 
makers. 


Hotes of Cases. 


Escaping Misdemeanant— Right of Deputy 
Sheriff to Shoot. — In Brown v. Weaver (23 S. R. 
388), it was held by the Supreme Court of Missis- 
sippi that a deputy sheriff who shoots a misde- 
meanant fleeing to escape after arrest exceeds his 
authority, and that the sheriff and his bondsmen 
are liable for the act of such deputy. The plaintiff 
had been arrested in a bastardy proceeding, and 
was shot by the deputy sheriff, from whom he had 
escaped without violence, on the theory that the 
officer had the right to shoot and kill if necessary 
to prevent escape. The court, Whitfield, J., said 
in part: 

“ It is admitted that an officer cannot offer to kill 
ene who flees to avoid arrest for a misdemeanor, 
although it may appear that he can never be taken 
otherwise. If he run, then, before the officer has 
laid his hands upon him with words of arrest, he 
may do so without danger to, his life; but if, by 
surprise or otherwise, he be for a moment suffi- 
ciently restrained to constitute‘an arrest, and then 
break away, the officer may kill him if he cannot 
overtake him. Such is the effect of the argument, 
and of the rule in support of which it is made. 
We can see no principle of reason or justice on 
which such a distinction can rest, and we therefore 
hold that the force or violence which an officer 
may lawfully use to prevent the escape of a person 
arrested for a misdemeanor is no greater than such 
as might have been rightfully employed to effect 
his arrest. In making the arrest or preventing the 
escape the officer may exert such physical force 
as is necessary, on the one hand, to effect the ar- 
rest, by overcoming the resistance he encounters, 
or, on the other, to subdue the efforts of the pris- 
oner to escape; but he cannot in either case take 
the life of the accused, or inflict upon him great 
bedily harm, except to save his own life, or to 
prevent a like harm to himself.” In Reneau v. 
State (2 Lea, 720) it is said: “‘ It is considered bet- 
ter to allow one guilty only of a misdemeanor to 
escape altogether than to take his life. * * * 
The prisoner doubtless acted under the belief 
which erroneously prevails as to the rights of a 
public officer; that is, that he may lawfully kill a 
prisoner if he fails to obey his command to halt. 
This is a very erroneous and a very fatal doctrine, 
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ard must be corrected.” In Head v. Martin (85 
Ky. 480, 3 S. W. 622) it is said (at page 483, 85 
Ky., and page 623, 3 S. W.): “ To permit the life 
of one charged with a mere misdemeanor to be 
taken when fleeing from the officer would, aside 
from its inhumanity, ‘be productive of more abuse 
than good. The law need not go unenforced. The 
officer can summon his posse and take the of- 
fender. The reason for this distinction between 
killing (in the case of a felony and misdemeanor) 
is obvious. The security of person and property 
is not endangered by a petty offender being at 
large, as in case of a felon. The very being of 
society and government requires speedy arrest and 
punishment of the latter.” And again, at page 
485, 85 Ky., and page 622, 3 S. W.: “So careful, 
however, is the law, as regards human life, that if 
even the felon can be taken without the taking of 
life, and he be slain, it is at least manslaughter. 
Even as to him it can be done only of necessity.” 
And this is the doctrine of our court in Jackson 
v. State (66 Miss. 95, 5 South. 690). To the same 
effect are State v. Sigman (106 N. C. 728, 11 S. E. 
520), Spencer v. Moore (19 N. C. 264), and State 
v. Roane (13 N. C. 62). 

Counsel for appellees cite the text of Mr. Bishop 
in his work on Criminal Procedure (3d ed., vol. 1, 
161). But it is shown conclusively in Thomas 
v. Kinkead (55 Ark. 502) that the two cases cited 
by Mr. Bishop (Caldwell v. State, 41 Tex. 86, and 
Wright v. State (44 Tex. 645) are not in point. In 
the fourth edition of Mr. Bishop’s work on Crim- 
inal Procedure (vol. 1, p. 91, sec. 161, pars. I, 2, 
notes 1, 4), Mr. Bishop reviews and criticises the 
cases of Reneau v. State (2 Lea, 720) and Thomas 
v. Kinkead (supra), stating that in the first case 
the court, which cited his New Criminal Law (vol. 
2, secs. 648, 649) as supporting its view, failed to 
note that in these sections he was only speaking of 
an officer killing a: misdemeanant “ flying from 
arrest” originally, and not one “ resisting arrest 
He criticises Thomas 
“an unfor- 


sec. 


or attempting an escape.” 
v Kinkead as unsound, and calls it 
tunate decision.” In note 1, at page 91, he cites 
State v. Sigman (106 N. C. 728, 11 S. E. 520), as 
supporting the view that an officer may kill a mis- 
demeanant who attempts to “ break away” from 
the officer, and thus escape. In Thomas v. Kin- 
kead the Arkansas Supreme Court, as we think, 
correctly shows that the decision in State v. Sig- 
man (supra) is correct, but that the language of 
the court in that case is inconsistent with the de- 
cision and the general line of reasoning in the 
case. In Mr. Bishop’s New Criminal Law (8th 
ed., sec. 647. par. 3, note 1) Mr. Bishop cites Jack- 
son v. State (76 Ga. 473), to the proposition that 
“after an arrest, whether for felony or misde- 
meanor, or during an imprisonment. the life of the 
prisoner may be taken, if necessary, to prevent the 


escape.” That was the case of a guard killing a 





| ome : ’ 
| convict in the penitentiary, who, he supposed, was 


It supports the proposition that 
an officer may kill a convicted felon trying to es- 
cape from imprisonment for felony, but it fur- 
nishes no support to the doctrine that an officer 
may kill a misdemeanant who is merely effecting 
his escape after arrest, or from imprisonment for 
mere misdemeanor, by simply running away. If 
Mr. Bishop means merely to say that when a mis 
demeanant, after arrest, tries to ‘ break away,” 
violently resisting or assaulting the officer, the 


trying to escape. 


officer may kill him, as in self-defense, to prevent 
the infliction of a felony upon himself, the doctrine 
is sound, and not in conflict with the cases he 
criticises; but if he means to say, as we understand 
him, that an kill a misdemeanant 
whom he has arrested, and who eludes the officer, 
and gets away from him, without resisting the offi- 
cer, and without employing any force, while such 


officer may 


misdemeanant is effecting his escape merely by 
running away, then such doctrine is not sound, in 
our judgment, and is unsupported by the authori- 
ties (3 Russ. Crimes [6th ed.], p. 132); Holroyd, 
J., saying: “ An officer must not kill for an escape 
where the party is in custody for a misdemeanor.” 
McClain, in his Criminal Law (ed. 1897, sec. 298), 
approves State (supra), criticised by 
Mr. Bishop, and lays down the doctrine we have 
announced, and points out the very distinction we 


Reneau v. 


have just above drawn as being the only ground 
of support for Mr. Bishop’s doctrine, saying: “ It 
is probable, however, that even as to preventing 
escape the officer is justifiable in taking life only 
to prevent escape for felony, or where, the offense 
being a misdemeanor, in resisting force with force 
his own life is put in peril, and not where he takes 
life merely to prevent escape of one charged with 
a misdemeanor.” Substituting for ‘“ where his 
own life is put in peril,” “ where in killing he does 
so to save his own life, or prevent the infliction of 
a felony upon himself,” this is the sound doctrine. 
The Kentucky Supreme Court well says in such a 
| case (Head v. Martin, 85 Ky. 486, 3 S. W. 624): 
|‘ He has no more right to kill him [that is, when 
| he is merely running away] than he would have if 
' the offender were to lie down and refuse to go 
with him.” Our own court has held, in McDaniel 
v. State (8 Smedes & M., at page 418), “ that no 
trespass upon the personal property of another 
will authorize the killing of a human being, and 
that any such killing would be murder, if commit- 
ted with a deadly weapon.” And that even in the 
case of a fleeing felon the officer must satisfy the 
jury “that he tried, in good faith and with reason- 
able prudence and caution, to make the arrest 

was unable, because of the flight of the person, to 
secure him, and that he resorted to the severe 
means emploved when other proper means had 
failed. and when, as determined by the state of 
things as between him and the fleeing felon. the 
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arrest could not be made without a resort to the 
means employed” (Jackson v. State, 66 Miss. 95, 
5 South. 690). It is held in Head v. Martin 
(supra) that one arrested in a bastardy proceeding 
is to be regarded as one arrested for a misde- 
meanor, although the nature of the proceeding is 
a civil one. It must be clear from these authori- 
ties, and many others cited in the brief of the 
learned counsel for the appellant, that the deputy 
sheriff had no right to shoot Brown, and that he 
was guilty of misconduct in so doing. Whether, 
however, the bastardy proceeding is to be treated 
in all respects as a civil suit, or whether one ar- 
rested in a bastardy proceeding is to be dealt with 
as if arrested for a misdemeanor — so far as the 
point under discussion is concerned — is obviously 
immaterial under the authorities. 

Note — Forged Signature — Estoppel — Rati- 
fication. —In Barry v. Kirkland, decided by the 
Supreme Court of Arizona, in April, 1898 (52 Pac. 
R. 771), it appeared that a note was renewed by 
the maker forging the signatures of his sureties. 
After its maturity, and without consideration, the 
sureties promised to pay, under apprehension that 
they had signed. The payee was not induced by 
the promise to do or omit to do anything to his 
disadvantage. It was held that they were not 
estopped to deny the genuineness of the signa- 
tures. A party whose signature to a note was 
forged, after its maturity, without consideration, 
or seeing it, and under the apprehension that he 
signed it, promised to pay. It was held that his 
promise was not such a ratification as would make 
him liable. 

The court said in part: 

Under the pleadings and finding of the court 
below, it may be assumed that the names of R. F. 
Kirkland and George E. Loring, appearing upon 
said note, were forgeries, as there is abundant evi- 
dence, we think, to support this conclusion. But 
it is claimed by the appellant that the two defend- 
ants, by their acts subsequent to the forgery, if 
forgery it was, are estopped from denying the 
genuineness of their signatures, and that they are 
liable as having adopted the forgery. The evi- 
dence in the case shows that the defendants, E. B. 
Kirkland and R. F. Kirkland, were brothers, and 
that the defendant, George E. Loring, was their 
acquaintance and associate of 18 or 20 years; that 
R. F. Kirkland and Loring had each previously 
been jointly obligated with E. B. Kirkland; that 
on May 1, 18o1, the latter was indebted to the ap- 
pellant in the sum of $800 on a certain former note 
given by him, upon which Loring was liable as 
surety; that appellant delivered to E. B. Kirkland 
a new note, in blank, for the renewal of the former 
obligation, and on the following day the latter re- 
turned the new note to the appellant, with his own 
and the names of George E. Loring and R. F. 





Kirkland signed thereto, and this is the note which 
was sued on. The appellant claimed to have had 
various conversations with R. F. Kirkland and 
Loring about the note, and that they had prom- 
ised to pay it, but he did not testify that he had 
ever exhibited the instrument to either of them. 
The defendant, R. F. Kirkland, admitted in his 
testimony that he had on several occasions prom- 
ised to pay the note, but claimed that he had done 
so under the mistaken assumption that he had 
really signed it. It plainly appears, too, that what- 
ever promises were made by either R. F. Kirkland 
or Loring were made after the maturity of the 
note, and without any consideration. It is not 
shown that the appellant was in any way preju- 
diced by them, or that they induced him to do, or 
omit to do, anything whatever to his disadvantage, 
or that his status by reason thereof was in any 
respect changed. Under these circumstances no 
foundation for an estoppel exists (1 Daniel, Neg 
Inst., sec. 859; Workman v. Wright, 33 Ohio St. 
405; Moore v. Robinson, 62 Ala. 537; Crossan vy. 
May, 68 Ind. 242). If it be contended that, without 
regard to the principle of estoppel, the defendants 
are liable as having adopted the forgery, the au 
thorities cited by appellant will not sustain his 
contention, under the facts in this case, as a short 
review of the former will readily disclose. In 
Woodruff v. Munroe (33 Md. 147) it was held: 
“Tf, in an action against an indorser of a promis- 
sory note by the bona fide holders thereof, it be 
shown that the indorsement was not genuine, and 
the defendant did not ratify or sanction it prior to 
the maturity of the note and its transfer to plain- 
tif, he is not liable. But if he adopted the note 
prior to its maturity, and by such adoption as- 
sisted in its negotiation, he would be estopped 
from setting up the forgery in a suit by a bona fide 
holder. But any admissions by the defendant 
made subsequently to the maturity of the note 
would not be evidence that he had authorized the 
indorsement of his name thereon.”” Bank v. Keene 
(53 Me. 103) is a case where, on account of the 
defendant’s admission of the genuineness of the 
signature, the bank refrained from proceeding 
against the person from whom it received the 
rote, and the court held the defendant thereby 
estopped from denying his signature. In Green- 
ficld Bank v. Crafts (4 Allen, 447) the court was 
considering the case of a party acting with full 
knowledge of the manner in which the note was 
signed, and the want of authority on the part of 
the actor to sign his name, but who understand- 
ingly and unequivocally adopted the signature and 
assumed the note as his own. Dow v. Spenny 
(29 Mo. 390) went on the proposition that the 
lower court erred in charging the jury that the 
plaintiff must prove that the signatures of the 
defendants on the note were their genuine signa- 
tures. In Crout v. De Wolf (1 R. I. 393) the third 
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clause of the syllabus is: ‘‘ Where the person 
whose signature is forged promises the forger to 
pay the note, this amounts to ratification of the 
signature, and binds him.” But an examination of 
the case shows that evidence was offered to prove 
that the plaintiff had bought the paper in conse- 
quence of what the defendant said to him, and the 
court charged that if, before purchasing the note, 
plaintiff asked defendant if he should buy, and 
was told he might, defendant could not excuse 
himself on the ground of forgery. So that the 
case may be put upon the ground of estoppel. In 
Shisler v. Vandike (37 Am. Rep. 704) it was held 
that a promise, by one whose indorsement on a 
note is forged, to pay the same, is void as against 
public policy. This is the entire line of authorities 
cited by counsel for appellant, and it will be seen 
that, in so far as they are applicable to the case at 
bar, they support rather than impugn the holding 
of the lower court. There are numerous author- 
ities which hold that a forgery cannot be ratified. 
Brooke v. Hook is an English case reprinted in 
3 Alb. L. J. 255. This was a case where the de- 
fendant’s name was forged, and he had given a 
written memorandum that he would be respon- 
sible for the bill. Chief Baron Kelly places his 
opinion upon the grounds (1) that the defendant’s 
agreement to treat the note as his own was in 
consideration that plaintiff would not prosecute 
the forger, and (2) that there was no ratification as 
to the act done, the signature to the note being 
illegal and void, and though a voidable act may 
be ratified, it is otherwise when the act is origin- 
ally and in its inception void. The opinion fully 
recognizes the proposition that when acts or ad- 
missions alter the condition of the holder of the 
paper the party is estopped, but it is necessary that 
such a case be made. In McHugh v. Schuylkill 
Co. (67 Pa. St. 391) the defense to a bond was for- 
gery. The court below charged that if the obligor 
subsequently approved and acquiesced in the for- 
gery, or ratified it, the bond was binding on him. 
It was held that there being no new consideration, 
the instruction was error; also, that a contract in- 
fected with fraud was void, not voidable, and 
confirmation without a new consideration was 
nidum pactum. This proposition is recognized in 
2 Daniel, Neg. Inst., sec. 1352: “ When no prin- 
cipal of estoppel applies, and when, through mis- 
take, a party states that his signature is genuine, 
and afterwards, discovering his error, corrects it 
before the holder has changed his relations to the 
paper, or any one has dealt with it upon the faith 
of his admissions, we know of no principle of law 
which prevents the forgery from being pleaded.” 
Upon the principles laid down in these authorities 
we cannot see how any mere promises to pay a 
forged note can lay the foundation for liability of 
the appellees when there appear no circumstances 
to create an estoppel, and the promises were made 





after maturity, without consideration and without 
full knowledge of the material facts in relation to 
said note. 


> ———_- 
HUGH 8S. LEGARE. 


RIOR to the war there were two men in South 
Carolina who, more than all others, united in 
themselves the qualities of lawyer, statesman and 
scholar, and these two men were Hugh S. Legare 
and William C. Preston. It was fortunate for 
Legare’s reputation that the city of Charleston 
selected as his eulogist Preston, for in him was 
found one who not only knew Legare well and 
appreciated him highly, but a kindred spirit in full 
sympathy with him, and fully capable of appreciat- 
ing both his successes and his failures. The result 
was a_ splendid discourse on Legare, which 
brought out the prominent traits of his character, 
and yet so delicately was the work done that we 
easily recognize the mark of a master’s hand and 
of a spirit in unison with its subject. 

Mr. Legare was born in Charleston, S. C., on 
January 2, 1797. His mother was Scotch and his 
father was a Huguenot, so it is not surprising if 
we find in their offspring the sturdiness of the 
Scotch united with the fiery impetuosity of the 
French. From his mother he is said to have in- 
herited his fondness for reading. While a little 
child only three years old he had an attack of 
small-pox, which settled on his lower limbs and 
dwarfed them for life, to that extent disfiguring his 
form. He is said to have been sensitive as to this 
defect in his appearance, and to have endeavored 
as best he could to conceal it. 

He is said even when a boy to have given evi- 
dences of that superior talent which afterwards 
characterized him. 

He enjoyed fine educational advantages from the 
very start. Up to his thirteenth year he was 
trained in English and the classics by such men 
as Judge King, and others like him, who instilled 
in him a love for books. He was then placed in 
the celebrated school of Dr. Moses Waddell, at 
Willington, in Abbeville county, South Carolina. 
It is said that at first young Legare and the 
learned doctor did not take to each other, as the 
ccmmon expression is, but that before he left the 
school this mutual dislike had vanished. 

In 1811 he entered the sophomore class in the 
South Carolina College. He seems to have made 
his mark while in college, and to have taken an 
active part as a debater in the Clariosophic So- 
ciety, of which he was a member. In 1814 he 
graduated with the first honor. 

He adopted the law as his profession, and spent 
three years in its diligent study, under the friendly 
guidance and direction of Judge King. Before 
applying for admission to the bar, however, he 
determined to avail himself of the advantages of 
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foreign travel and of a post-graduate course under 
some of the famous teachers of the old world. He 
spent a while in Paris, and during his stay there 
studied Italian and the literature of Italy. Passing 
through London, he then made his way to the 
University of Edinburgh, where he took a course 
in natural philosophy, mathematics, civil law and 
chemistry, under such teachers as Playfair, Leslie, 
Irving and Murray, continuing at the same time 
his Italian reading. In speaking of these three 
years of his life, to which Mr. Legare always 
looked back with pleasure, Preston beautifully 
says in the language of another: 


“ They were not spent in love, or lust, or wine, 
But in search of deep philosophy, 
Wit, eloquence and poesy.” 


While in Scotland, Mr. Legare visited Glasgow 
and heard the great Dr. Chalmers preach. He 
was delighted with him, and is said to have re- 
garded him as the first orator in Europe. 

Before returning home he traveled extensively 
in Scotland, England, Belgium, Holland and 
France, widening his views and enlarging his in- 
formation. 

In 1821 he was admitted to the bar. He does 
not seem to have done very much at first as a 
lawyer. In 
the first place, he dreaded to come into contact 
with the active outside world; he naturally shrank 
from its rough, jostling style. In the second place, 
his reputation for learning made clients afraid of 
him. They could not reconcile literature and law. 
They took it for granted that he was impractical. 
While they were perfectly willing to accord to him 
book learning, still he was not the kind of a law- 
yer they were looking for. And as matter of fact, 
it took a long time for this prejudice to be dis- 
sipated. 

For several years he was a member of the legis- 
lature, where he took an active part in its deliber- 
ations. On the whole, he seems to have made a 
good impression, though Judge O’Neall, in his 
“Bench and Bar of South Carolina,” says that 
“he was never regarded as the greatest among the 
creat men of the South Carolina Legislature.” 
T may say, however, that the standard at that time 
in our legislature was unusually high. 

In 1830 he became attorney-general. According 
to Preston, he seems to have succeeded admirably 
in filling this place, but O’Neall, on the other hand, 
says that it did not suit him, and that it was esn« 
cially unfortunate for him that he followed so able 
an attorney-general as Petigru. who was his imme- 
diate predecessor. 

Tn 1827 he assisted in establishing the South- 
ern Review, and became one of its editors, 
contributing a great many able articles to it. This 
periodical was one of high standing, and its repu- 
tation was due to the writings of Mr. Legare more 


Two reasons are assigned for this. 





i so he 





perhaps than to the articles of any other co 
tributor. 

About this time the political condition of So» 
Carolina was one of intense excitement, and a 
good deal of bitterness was engendered in the 
public discussions. While Mr. Legare was a strict 
constructionist and a believer in State rights, still 
he was opposed to nullification, and consequently 
he found himself on the minority side of State 
politics. The rancor and party dissensions of the 
day were not congenial to his tastes and feelings, 
was glad of the opportunity which the 
mission to Brussels afforded him of getting away 
from the turmoil at home by going abroad. There 
were other considerations, too, which influenced 
him to accept the proffered place. It was a posi- 
tion of honor and dignity, and on account of the 
nearness of Brussels to London and Paris, he 
would necessarily be thrown into contact with the 
most cultivated society of Europe. Besides, he 
would have the time and leisure again to devote 
himself to study. While filling this place he gave 
a great deal of attention to the study of the Ger- 
man language and literature, and in addition ex- 
tended his knowledge in the doctrines of the civil 
law. 

On his return home he was elected to congress, 
where he served with credit and distinction. 

Tn 1841, during the administration of Mr. Tyler, 
he was appointed attorney-general of the United 
States. This place was exactly suited to his taste 
and temperament. He was engaged in the argu- 
ment of cases of great magnitude and responsibil- 
ity, and he had to meet in the court-room the 
ablest lawyers of the whole country. The leading 
principles of the science of the law had to be dis- 
cussed and applied to concrete cases. Here Mr. 
Legare’s thorough familiarity with the principles 
of his profession and his boundless store of knowl- 
edge were invaluable, and his reputation for vast 
learning and splendid legal attainments became 
widespread. ‘‘His practice as attorney-general was 
attended with the most conspicuous success. Many 
of the judges expressed their admiration of his 
efforts during the first term, and the whole bench 
awarded to him the palm of exalted merit. His 
official opinions delivered on questions arising in 
the administration of government were formed 
with laborious deliberation, clearly and ably ar- 
gued, and have been sustained without exception.” 

On the resignation of Mr. Webster he was ap- 
pointed secretary of state by President Tyler. 
“ He was winning fame and marching steadily on 
to greatness when the fatal messenger came; and 
on the 20th June, 1843, in the city of Boston, 
he closed his life and was interred with public 
honors at Mount Auburn.” He had accompanied 
the president to Boston, to attend the Bunker Hill 
celebration which was to take place there. His 


remains were afterwards removed to Magnolia 
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cemetery, in Charleston, S. C., where a handsome 
monument was erected to his memory. 

Mr. Legare was never married. He was de- 
voted in his attachment to his mother and an only 
sister. In speaking of his love for his mother, 
Preston relates the following beautiful incident: 
“ A few years since, at the conclusion of a speech, 
he said to a friend who was congratulating him, 
while the assembly resounded with applause, * It 
After his death 
sister wrote a biographical sketch of him. 


” 


will gratify my mother.’ his 
In 
1849 she emigrated to Iowa, where she estab- 
lished an institution for the liberal education of 
It called ‘‘ Legare College,” but 


whether or not it was named after her lamented 


women. was 
and distinguished brother I am not able to say. 
There were so many interesting and admirable 
traits of character about Mr. Legare that I hardly 
know where to touch. 
While 
spending the winter in Edinburgh he formed the 
acquaintance of the accomplished Mr. Ticknor, of 
Boston, at whose hospital home he afterwards 
died. 


He was a delightful conversationalist. 


He was a man of strong friendships. 


While 
his language was always elegant, still he never 
made any attempt to display his learning in social 
With his particular friends he was espe- 
cially free and cordial. 


converse. 
In his general intercourse 
with society he always tried to avoid controversial 
questions. 

From the very beginning he seems to have 
mapped out for himself an extensive programme, 
and his friends appear to have anticipated that 
fame which afterwards attended him. When he 
left the school at Willington to go to the South 
Carolina College, Dr. Waddell predicted that “ he 
would be a great scholar.” Mr. Legare was in the 
highest sense of the term a scholar and a man of 
letters. He read extensively, and on almost every 
Not only was he familiar with the lead- 
ing authors and writers of modern times, but he 
had also delved deeply in the lore of the ancients. 
“He was master of the Greek and Latin, the 
French, German, Italian and Spanish languages, 
and conversant with the literature of each.” It 
would be well for American youth if they would 
note the fact that he was a fine classical scholar. 
It may be that IT am in error, and that with a wider 
and more accurate knowledge of the educational 
work of our country I would change my opinion, 
but it does seem to me that there is a radical de- 
fect in our educational system here, and that there 
is a growing disposition to relegate the classics to 
the rear. At one time, unless a young man was 
trained in Latin and Greek he was not regarded 
fully educated. Now to a great extent these stud- 
ies have been made elective, and at our very best 
institutions of learning hundreds of young men 
discard them altogether. The tendency is to lay 


subject. 


them aside, and to substitute in their place mod- 
ern languages and the sciences. Will these substi- 
tutes answer as well for the disciplinary purposes of 
-an education? Does not the experience of the past 
prove that the classics excel all else so far as a 
disciplinary course for the mind is concerned? 
And then, besides, are they not the very foundation 
of our language and literature? Do they not con- 
tain the very cream of the wisdom of the past, and 
is it not better to get this knowledge from the 
fountain sources rather than receive it through 
others, and at second hand? It seems to me that 
there is bound to be a reaction in favor of the 
study of the classics sooner or later, but in the 
meantime thousands of young men will have gone 
through life without the advantages of a classical 
training, and will have come to a realization of 
their mistake when it will be too late. 

Again, not only did Mr. Legare receive a splen- 
did school training, but he availed himself of the 
advantages of foreign travel also. This opens up 
A discussion has 
been going on in some of the magizines as to 
whether or not it would be well to substitute travel 
for the latter years of a college course. I am dis- 
posed to take the negative of this question. The 
advantages to be derived from travel even in our 
own country are many, and when we go abroad 
we add to them still; but this travel should be like 
that of Mr. Legare — after a full college Ycourse 
and not as a partial substitute therefor. 

Would Mr. Legare have succeeded any better as 
a lawyer and as a statesman if he had not been so 
highly educated? I am disposed to think not. On 
the contrary, I doubt very much if he would have 
done as well. The timidity which he exhibited 
was not so much the result of his training as of his 
natural disposition and constitution. Some men 
naturally shrink from rubbing up against the 
world. It is revolting to the finer feelings of their ’ 
nature. While there may have been some preju- 
dice on the part of the masses against him on 
account of his high scholarship, still this was only 
a surface view, which better acquaintance with 
him tended to dispel. Then, besides that, there 
was a direct advantage from it apart from the 
knowledge and culture which it gave. It was to 
some extent an advertisement. It attracted the 
attention of leading public men who were in the 
habit of looking below the surface, and recogniz- 
ing in him superior qualities, they were disposed 
to push him forward. If he had not been so ad- 
mirably qualified for the office of attorney-general 
would he ever have received the appointment? T 
am well aware of the fact that a great many of 


an interesting field for inquiry. 





what we call self-made men are disposed to dis- 

| Darage highly educated men who are in public life. 
But even here there are many exceptions. 

| Let any young man of fair parts graduate at any 

of the leading institutions, as Legare did, and 
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then let him take the post-graduate course which 
Legare did, and he will find that, though there may 
be a slight prejudice against him by the masses on 
account of his learning, still there will be a suffi- 
cient number of discerning spirits even among 
them to appreciate the fact that what he knows 
above the average of his fellows is an advantage 
rather than a hindrance. And yet, after all, we 
are obliged to admit that a high degree of educa- 
tion does have a tendency in some respects to un- 
fit one for the practical duties of life. The remedy, 
however, is easily found in a stronger determina- 
tion to overcome obstacles, and a disposition not 
too quickly to become despondent. 

But Mr. Legare was not only a scholar — he was 
a fine orator, and a carefully trained one at that. 
Like the great Athenian orator, Demosthenes, 
who was his prototype in more respects than one, 
he was accustomed to go to the seashore and there 
rehearse his speeches. It is even said that the 
effectiveness of his speeches was sometimes weak- 
ened by the audiences being able to detect in them 
the evidences of art rather than the inspirations of 
nature. 

But not only was Mr. Legare a speaker who had 
cultivated the graces and availed himself of all 
that art can do to polish a speaker, he was some- 
thing more than that; he was a _ heaven-born 
orator. South Carolina has produced some fine 
speakers — among them I might mention McDuf- 
fie, Preston, Thornwell and Legare — but it would 
by no means follow that they would rank in the 
order in which I have named them. In his 
speeches and writings Mr. Legare was character- 
ized by an elegant style. If he erred at all it was 
on the side of a rich luxuriance rather than a too 
severe plainness. While he was logical in his ar- 
gument, still he called into exercise the powers of 
his imagination, and while he convinced the un- 
derstanding, he delighted to captivate the fancy 
and move the heart. 

From what I have been able from books and 
from those who were old enough to have seen and 
heard for themselves, I have come to the. conclu- 
sion that the popular Southern orator of ante- 
bellum times was sui generis — peculiar to his 
clime and country. His speeches were character- 
ized by animation, intense energy, a fiery impetu- 
osity. a highly embellished diction, glowing 
imagery, long-flowing sentences and full-rounded 
periods and rhetorical flourishes. That Mr. 
Legare was typical of this class IT am not prepared 
to say; that he was inclined in that direction I am 
rather disposed to believe. 

But T am glad to be able to say that Mr. Legare 
was something more than a mere orator; he was 
a statesman. He was a man of convictions, and 
he had the courage to maintain them. He dis- 


dained to assume the role of the mere politician, 
either to catch votes or to win popular applause. 





It is true that he was ambitious, and desired to 
win the approval and the admiration of his people 
whenever that could be done consistently with his 
ideas of duty and right; but not otherwise. To 
prove that this high praise was justly his, we 
need only refer to the fact that he was often on 
the side of the minority, even on some of the lead- 
ing political issues of the day. But after all, he 
could not have been an orator in the highest and 
best sense of that term if he had not been a true 
man and a sincere patriot. Honesty of purpose 
and sincerity of heart are the basic principles of 
genuine eloquence. Without these indispensable 
qualities a man may please the fancy and charm 
the ear; but he cannot touch the secret springs of 
the heart nor move the soul. 
Wa tterR L. MILLER. 
ABBEVILLE, S. C. 
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APPEALS TO THE COURT OF APPEALS: 


CONSTRUCTIONS OF SECTIONS 190 AND 191, Cope 
oF Civ1L PROCEDURE. 


Court or APPEALS. 
Decided April 26, 1808. 
Emma B. Younc, Respondent, v. 
Fox, Appellant. 


RicHARD K. 


Upon an appeal to the Court of Appeals, in an 
action for a personal injury, from a unanimous 
affirmance of a judgment by the Appellate 
Division, where that court certifies, under sec. 
191 of the Code, that in its opinion a question 
of law is involved which ought to be reviewed, 
the Appellate Division is not required to for 
mulate the question of law to be reviewed. 


yn 
® 


190 of the Code authorizes appeals to the 
Court of Appeals where the Appellate Division 
allows the same and formulates the questions 
to be reviewed, is not to be read in connection 
with the succeeding section, as the two sec 
tions indicate an intention on the part of the 
legislature to deal differently with the two 
classes of appeals. 

Motion to dismiss an appeal from a judgment of 
the Appellate Division, First Department, affirm 
ing a judgment of the trial court. 

John J. Adams for motion; Benjamin F. Tracy 
opposed. 


Bartiett, J. — This is a motion to dismiss the 
appeal. The plaintiff recovered a verdict of $25,000 
against the defendant, proprietor of the National 
Police Gazette, for the publication of an alleged 
libel reflecting upon her character. 

An extra allowance of $500 was also granted the 
plaintiff. A motion for a new trial was denied. 
and thereafter judgment was entered upon the 
verdict. 
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The Appellate Division unanimously affirmed 
the judgment and orders, and subsequently, upon 
motion duly made, granted an order as follows: 

* Ordered, That this court certifies that a ques- 
tion of law has arisen in this case which, in its 
opinion, ought to be reviewed by the Court of Ap 
peals.”” It was further ordered that the defendant 
might appeal to the Court of Appeals from the 
order and judgment. 

A single question of practice is now presented 
for our determination. 

The counsel for the plaintiff and respondent in- 
sists that this record is fatally defective, in that the 
court below has failed to formulate the questions 
of law which, in its opinion, should be reviewed 
by this court. Whether this position is well taken 
or not depends upon the construction to be given 
sections 190 and 191 of the Code of Civil Proce- 
dure. 

It is conceded that this appeal is ordered under 
section 191, subdivision 2, which reads: “ No ap- 
peal shall be taken to said court from a judgment 
of affirmance hereafter rendered in an action to 
recover damages for a personal injury, or to re- 
cover damages for injuries resulting in death, or 
in an action to set aside a judgment, sale, transfer, 
conveyance, assignment or written instrument as 
in fraud of the rights of creditors, when the de 
cision of the Appellate Division of the Supreme 
Court is unanimous, unless such Appellate Divi 
sion shall certify that in its opinion a question of 
law is involved which ought to be reviewed by the 
Court of Appeals, or unless in case of its refusal 
to so certify, an appeal is allowed by a judge of 
the Court of Appeals.” Turning to section 190, 
subdivision 2, we find the following language: 
“Appeals may also be taken from determinations 
of the Appellate Division of the Supreme Court in 
any department where the Appellate Division al- 
lows the same, and certifies that one or more ques- 
tions of law have arisen which, in its opinion, 
ought to be reviewed by the Court of Appeals, in 
which case the appeal brings up for review the 
question or questions so certified, and no other; 
and the Court of Appeals shall certify to the Ap- 
pellate Division its determination upon such ques- 
tions.” 

It will be observed that these two sections differ 
very materially in phraseology. Section 190 deals 
with the jurisdiction of the Court of Appeals, while 
section 191 prescribes limitations, exceptions and 
conditions qualifying that jurisdiction. In section 
190 the legislature saw fit, in permitting the Ap- 
pellate Division to allow certain appeals to this 
court, to restrict it to the certification of certain 
questions to be answered by this court, and to 
limit the appeal to the review of questions so cer- 
tified, and no other. In section 191 we have an 
entirely different situation. The legislature of 1896 
=dded to that section subdivision 2, already quoted, 





whereby appeals were forbidden to the Court of 
Appeals in a large class of cases where the de- 
cision of the Appellate Division was unanimous. 
This restriction on the right of appeal is subject, 
however, to two important exceptions, viz.: The 
Appellate Division may certify that a question of 
law is involved which ought to be reviewed by 
the Court of Appeals, and in the event it refuses 
to so certify a judge of this court may allow the 
appeal. 

We are of opinion that sections 190 and 191 are 
entirely distinct as to subject-matter and_ policy, 
and are not to be read together, as is insisted by 
plaintiff's counsel. These two sections standing 
side by side, and differing so materially in phrase- 
ology, indicate an intention on the part of the 
legislature to deal differently with the two classes 
of appeals. In section 190, subdivision 2, we have 
enactments covering generally all appeals by per- 
mission, and limiting this court to the questions 
certified. 

In section 191, subdivision 2, the legislature en- 
acted limitations, exceptions and conditions to 
these general provisions, and mitigated somewhat 
the severity of the rule laid down in the act of 
1896, which cut off the right of appeal to this 
court in a very large class of cases. It is not to be 
assumed that the legislature intended that, in a 
case like the one at bar, being for a personal in- 
jury, if the Appellate Division permitted an appeal 
it must frame questions, but if a judge of this 
court allowed the appeal it would be general. 
Neither is it to be supposed that the legislature 
intended to impose upon a judge of this court the 
labor of examining a record, and becoming so 
thoroughly familiar with it as to be able to frame 
questions to be considered upon the appeal. 

If the legislature had intended to restrict appeals 
under section 191 in the same manner as under 
section 190, it would have employed the very apt 
language found in the latter section. We think 
the legislature inaugurated a very liberal policy 
under section 191 in allowing, by permission, a 
general appeal to this court in that large class of 
litigations where the right of appeal is cut off by 
the act of 1896. This 

The plaintiff's counsel cites a number of recerit 
cases in this court in aid of his contention, but 
they are all under section 190, subdivision 2, and 
have no bearing on this question. 

We are of opinion that this record is not de- 
fective, and that the motion to dismiss the appeal 
should be denied, with costs. 

All concur. 

Motion denied. 


a 


ABUSING A FOREIGN LANGUAGE 


APT. S. was a lawyer of the old school — po- 
lite, dignified and matter of fact. It was only 
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in arguments before juries that he unbent, and on 
such occasions he literally ‘‘ spread himself.” The 
court baliffs in that section of the State all under- 
stood his methods, for he had a large practice, and 
always made extraordinary preparations for a 
speech by Capt. S. While speaking to a jury he 
was constantly in motion — walking from one end 
of the jury-box to the other —then backing off 
some fifteen feet, would, as he approached a cli- 
max, dash forward toward the jury or rushing over 
to opposing counsel, shake his fist under that 
gentleman’s nose, or emphasize his remarks by 
furiously beating the table before him. In antici- 
pation of the captain’s invariable performance, the 
chairs and all other obstacles were removed by the 
baliffs, leaving a clear space about twenty feet di- 
rectly in front of the jury, within the limits of 
which he might perform. 

On one occasion I was opposed to the Captain 
in a litigation involving the title to eighty acres of 
land. He had been unusually aggressive through- 
out the trial, and a larger space than usual had 
been prepared for his use in the argument. To 
one side of this space I was seated at a table, tak- 
ing notes of his speech. The Captain had suc- 
ceeded in contradicting the testimony of my client 
in an unimportant particular, by several witnesses, 
and because of this contradiction sought to con- 
vince the jury that my client was a_ perjured 
scoundrel, and that no part of his testimony was 
entitled to credit. 

“ Falsus in uno, falsus in omnibus,” he shouted, as 
with wild gestures, and hair standing on end, he 
rushed down upon the jury. The old gentleman 
evidently liked the sound of this time-honored 
maxim, for after backing out to the extreme line 
of his reservation, came at me with a series of mad 
leaps, and beating the table violently and glaring 
at me like an infuriated bull, again screamed: 
* Falsus in uno, falsus in omnibus!” The country 
jury in the box looked at him in amazement, hav- 
ing no more conception of what it was all about 
than if he had delivered a succession of sentences 
in Sanscrit. Observing this, I also assumed a 
puzzled and troubled air. After this second out- 
burst, he proceeded with his speech, but the old 
maxim had secured a firm hold upon him, for, at 
the conclusion of about every fifth sentence, he 
would make a run either at the jury or me, and 
in tones growing more and more stentorious at 
every effort, would yell, “ falsus in uno, falsus in 
omnibus!” Finally, he seemed to be concentrat- 
ing all his energies for a final charge. He had 
completed a sentence, and retired to the corner 
of the ring farthest from me, stood for an instant 
with his blazing eyes glowering at me over his 
spectacles, mopping the perspiration from his face 
with a bandana, also of the old school, and then 
suddenly with a mighty bound, he sprang for- 
ward, and rushed at me with the apparent 





ferocity of a wounded tiger, shook his fist in my 
face with great violence and tones of thunder, 
exultingly shrieked, “ falsus in uno, 
omnibus!” 


falsus in 


At this I arose, and with great gravity and 
affecting an injured air, appealed to the court. 
Captain S. retired to his favorite corner anid 
listened to me with respectful attention. Judge 
O’Brien, the former senator from Howard and 
Miami, was on the bench. I said: 

“Your honor, I have never before, in this or 
any other tribunal, been compelled to appeal to 
the court for its protection. On account of my 
great personal regard for Capt. S. and the exalted 
position occupied by him as a leader at the bar 
in this section of the State, I have borne with him 
thus far, but, sir, forbearance has ceased to be a 
virtue, and I serve notice upon him and upon the 
court that I can no longer submit to it. I think 
Captain S. will bear me out in the assertion that 
I have always treated him with courtesy.” The 
old man with a bewildered look nodded assenr, 
and I proceeded. ‘ And in return for my courtesy 
he has in his argument here, in the presence of 
this jury, vilified me like a pickpocket and sub- 
jected me to intolerable insults.” Here the 
Captain tried to protest but I went on. “It is 
bad enough, your honor, to be abused and black- 
guarded in a language that is understood by the 
hearers, but, sir, when it comes to such a pass 
that such a torrent of abuse as has never before 
been heard in this court-house is poured out upon 
me, and repeated over and over again, in an un- 
known tongue, I repeat that my manhood revolts 
and I will not endure it. I do not know the mean- 
ing of the epithets which Captain S. has 
applied to me, but from his manner, I know they 
are of a character not fit to be repeated amongst 
gentlemen in our language.” The judge 
maintained the most admirable gravity, and I shall 
never forget the gentlemanly grace and dignity 
with which the innocent old Captain came forward, 
bowed to the court, and said, with great serious- 
ness and earnestness: “ May it please the court, 
I am deeply pained that my young friend, for 
whom I have always entertained the highest per- 
sonal regard, should feel that I have ever so far 
forgotten my breeding as to knowingly utter a 
word which would give him pain. I have used no 
epithets nor uttered a single word reflecting upon 
him. It is necessary that I explain the import of 
the words I have repeated several times at which 
my friend has taken umbrage. The words, ‘ falsus 
in uno, falsus in omnibus, are Latin words. They 
constitute the maxim, ‘false in one, false in all.’ 
I am ready to pledge my word of honor that they 
mean nothing beyond this, and I assure my friend 
that the maxim was applied to the testimony of 
the plaintiff, and had no reference to any other 
living person.” With all the gravity I could com- 
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mand, which was not much, I accepted the apol- 
ogy, and in broken tones the judge directed him 
to proceed. I think I am safe in saying that Cap- 
tain S., out of regard for the unparalleled and un- 
fathomed ignorance of the Howard county bar, 
never again in that forum used any language but 
our own. I wish I had a kinetoscopic view of the 
scene, and a graphophonic report of the language. 
To reproduce the occurrence as it really was would 
be to place before you one of the funniest scenes 
I ever witnessed in court. — J. W. Kern, in Indi- 
ana Law Journal. 


NEW YORK STATE BAR ASSOCATION. 


p RESIDENT ROSENDALE, of the New 
York State Bar Association, has appointed 
the following members of the committee of ar- 
rangements for the next annual meeting, to be 
held in January, 1899: Franklin M. Danaher, AI- 
bany; John Brooks Leavitt, New York; M. War- 
ley Platzek, New York; James P. Phillips, 
3rooklyn; Arthur L. Andrews, Albany; James F. 
Tracey, Albany; John T. Cook, Albany; William 
J. Roche, Troy; John B. Stanchfield, Elmira; 
Frank H. Osborn, Catskill; Porter Norton, Buf- 
falo. L. B. Proctor, Secretary. 


— 


Motes of Recent Amevican Acctsions. 

Agency — Ratification by Principal — What 
[vidence Is Not Sufficient. — A ratification of the 
unauthorized act of an agent or of a stranger who 
claims to act as such, if it exists, must be found in 
the intention of the principals, either express or 
implied. If their intention cannot be shown, no 
ratification can be held to be established. While 
it is the duty of the principal to disavow the unau- 
thorized act of his agent within a reasonable time 
after it comes to his knowledge, or otherwise, in 
some cases he makes the act his own, still where 
one who has assumed to act as an agent for an- 
other has no authority to do so, it is a mere 
voluntary; a failure to disavow his acts will not 
amount to a ratification, unless under such circum- 
stances as indicate an intention to do so. (Edwin 
\. Merritt and Ogden H. Tappan, respondents, v. 
Herbert P. Bissell, appellant, New York Court of 
Appeals. Decided April 19, 1808.) 

Landlord and Tenant — Repairs — Liability for 
Injury. — 1. In the absence of a contract a landlord 
is not bound to repair so as to be liable to a mem- 
ber of the lessee’s family injured by the falling of 
a mantelpiece. 2. Promise of landlord to tenant 
and a member of his household, made after the 
letting, to make repairs, is without consideration 
as to either. 3. Though a lease require the land- 
lord to make repairs, a member of the tenant’s 





household injured by falling of a mantelpiece out 
of repair cannot recover therefor from the land- 
lord. (Sarah A. Clyne v. Dederick H. Holmes, 
New Jersey Supreme Court. Opinion filed Feb. 
21, 1898.) 

Lis Pendens — Wife’s Inchoate Interest — Con- 
veyance. —1. Where a landowner entered into a 
contract for the exchange of his land for other 
property, and after an action for specific perform- 
ance of the contract had been instituted and a lis 
pendens notice given, he and his wife joined in 
conveying the property without consideration to 
the husband's mother, for the sole purpose of de- 
feating the suit, by whom it was, a few months 
later, reconveyed to the husband, against whom a 
decree for specific performance was afterward en- 
tered, the inchoate interest of the wife passed by 
a conveyance made by a commissioner in obedi- 
ence to the decree. 2. By the transfer of her in- 
choate interest, and the reconveyance to the 
husband after the lis pendens lien had attacked, the 
wife subjected her rights to the equities existing 
against her husband. (Bertha L. Short v. Horace 
B. Halloway, Indiana Supreme Court. Opinion 
filed May 11, 1898.) 

Marriage — Evidence. — When there is testi- 
mony that of two persons one said to the other, 
“Would you be willing to marry me in this way, 
that you and I are to live together until death 
separate us? I take you to be my wife and you 
take me to be your husband;” to which the re- 
sponse was, “ Yes, sir; until death separate us.” 
And that this was followed by the occupancy by 
the woman of a house provided by the man, and 
where the man regularly came when duties, which 
kept him away from home most of the time, per- 
mitted him, to the time of the man’s death; that a 
child was born, who was registered in the health 
office by the father’s name, and as the child of the 
mother, giving her her husband’s name, and that 
the man openly acknowledged the woman as his 
wife, there is sufficient evidence to justify the find- 
ing of a marriage, and if such marriage is found by 
the court below the Supreme Court will not dis- 
turb the finding, although the record shows strong 
countervailing evidence, as its weight is more 
properly for the court which heard the witnesses. 
Evidence that before an alleged marriage the al- 
leged wife had lived in illicit relations with other 
men, or had been divorced, is not admissible 
where the queston is, Did the marriage take place? 
(Comly’s Estate, Pennsylvania Supreme Court. 
Opinion filed Jan. 5, 1898.) 

Real Estate Broker — Commission on Sales — 
Contract.—In a claim for commissions for the 
sale of real estate it is incumbent upon the plaintiff 
to prove a contract, express or implied, with the 
defendant from whom he claims to recover the 
commission, and it will not be sufficient for the 
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plaintiff to say that, irrespective of any contractual 
relation whatever between the broker and the ven- 
dor, it is customary for the latter to pay the com- 
missions of the former, and therefore he is entitled 
to recover. Where the broker is manifestly in the 
employ of the person who becomes the purchaser 
of the property he is not in a position to properly 
act as agent of the defendant. The principle that 
““no man can serve two masters” is sound, resting 
upon the highest and best authority. Any alleged 
agency in conflict with this principle must rest on 
an express contract between the parties. (Addison 
v. Wanamaker, Pennsylvania Supreme Court. 
Opinion filed Apr. 6, 1898.) 

Trespass —— Evidence — Replevin — Service of 
Writ. —1. Plaintiff brought trespass against an 
cfficer who had executed a writ of replevin. The 
evidence was conflicting whether he took away 
certain goods belonging to plaintiff, and not de- 
scribed in the writ. The replevin suit had not been 
tried. Held not error to permit plaintiff to prove 
the value of said goods. 2. An officer has no right 
to break an outer door of a dwelling-house to exe- 
cute a writ of replevin. (Kelley v. Schuyler; Same 
v. Donnelly, Rhode Island Supreme Court. March 
24, 1808.) 

Wrongfully Inducing Husband to Leave Wife — 
Parent and Child — Statute of Limitations. — A 
wife may maintain an action against one who 
wrongfully induces her husband to leave her. A 
parent who advises his son to leave his wife, if he 
do so in good faith and for a proper motive, is not 
to be regarded in the same light as a mere inter- 
meddler, but if he give such advice wrongfully and 
maliciously, and it induces the son to leave his 
wife, the parent is liable to her in an action of 
trespass. That the advice to the husband to depart 
was given at such a time that an action for slander, 
based upon the words spoken, would be barred by 
the Statute of Limitation, is not a bar to the action 
for inducing the departure, especially where the 
advice was one of several means used to induce the 
departure. (Gernerd v. Gernerd, Pennsylvania 
Supreme Court. Opinion filed Feb. 1, 1808.) 


—_—_ Oe 


Legal Laughs. 


Sergt. Merewether once got into a carriage with 
Lord Campbell, who was then chancellor of Great 
Britain and keeper of the great seal, and tried to 
enter into conversation. Lord Campbell, however, 
was as uncivil as possible, saying at last: “ Why, 
Merewether, you get worse and worse. You're as 
fat as a porpoise.” ‘ Fit company, my lord,” was 
the reply, “ for the great seal.” 

Here is a brief extract from a law paper, for the 
full understanding of which it has to be kept in 
view that the pleader, being an officer of the law 
who has been prevented from executing his war- 





rant by threats, is required, as a matter of form, to 
swear that he was really afraid that the threats 
would be carried into execution: “ Farther de- 
pones that the said A. B. said that, if deponent 
did not immediately take himself off, he would 
pitch him (the deponent) down stairs, which the 
deponent verily believes he would have done. 
Farther depones that, time and place aforesaid, the 
said A. B. said to deponent, * If you come another 
step nearer I'll kick you to hell,’ which the de 
ponent verily believes he would have done.’ — 
Law Times (London). 


Notes of Recent English DAccisions. 


Nuisance — Public Works — Damages. — The 
Court of Appeals decided, on April 22, in the case 
of Howland v. Dover Harbor Board, that it is a 
nuisance where work is so done in constructing a 
public improvement that a house is damaged and 
the business therein conducted diminished, for 
which damages may be recovered against the con- 
tractor, and also against a public board where it 
gave the use of the land on which the nuisance 
was maintained. It appeared that the Dover Har- 
bor Board was authorized by an act of parliament 
to construct a new harbor at Dover, where plain- 
tiff owned and conducted a private hotel. In the 
work, which was let out, the contractor had to 
make huge blocks of concrete, and the board gave 
him the use of a piece of vacant land to work upon, 
and another piece in front of plaintiff's house to 
store these blocks. In moving them a tramway 
was laid and steam engines and steam cranes em- 
ployed. The noise and vibration, and smoke and 
dust and the like, had caused cracks in the house, 
and had driven away its customers. An injunc- 
ton had been waived. 

The master of the rolls, in delivering judgment, 
said in part: “The mere fact that this vacant 
piece of land was turned into a stoneyard caused 
a considerable amount of damage to the plaintiff's 
business as a hotel keeper, but for that she had no 
right to damages, because there was nio actionable 
injury. The contractor had done no more than 
was reasonably necessary in the use of the land 
acquired. Quite apart from the loss of amenity 
arising from the change of the character of the 
land there had been a substantial interference with 
the comfort of the house as a dwelling-house. The 
use of this piece of land for the defendants’ works 
necessarily involved an unusual amount of smoke 
and dirt and noise and vibration. The principles 
to be applied in a case of this kind were laid down 
by Lord Justice Mellish, in Ball v. Ray (8 Ch. 
467), as follows: He said: ‘I entirely agree with 
what has been said by the lord chancellor, that 
when, in a street like Green street, the ground 
floor of a neighboring house is turned into a 
stable, we are not to consider the noise of horses 
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from that stable like the noise of a pianoforte from 
a neighbor’s house, or the noise of a neighbor’s 
children in their nursery, which are noises we must 
reasonably expect and must, to a considerable ex- 
tent, put up with. A noise of this kind, if it ma- 
terially disturbs the comfort of the plaintiff's 
dwelling-house and prevents people from sleeping 
at night, and, still more, if it does really and seri- 
ously interfere with the plaintiff’s trade as a lodg- 
ing-house keeper, beyond all question constitutes 
an actionable nuisance.’ Applying that test, I 
think the evidence clearly shows that both the 
comfort of the plaintiff's house and also the plain- 
tiff's trade as a lodging-house keeper had been 
seriously interfered with by the defendants’ opera- 
tions, quite apart from the annoyance which the 
plaintiff had suffered by having a stone yard next 
her house instead of a vacant piece of land. 2. 
Now, who was liable for this damage? The con- 
tractor was liable, of course; but was the board 
liable also? If a contractor was employed to do 
a piece of work the employer was not liable for 
what might be called collateral negligence on the 
part of the contractor. But here there was no 
question of negligence. The principle upon which 
the board was responsible was that it had allowed 
the contractor to use this piece of land for the very 
purpose to which he applied it, and the necessary 
consequence of that, in the ordinary business sense 
of the word “necessary,” was a nuisance. In 
other words, the board committed the nuisance by 
its contractor. There must be judgment against 
both defendants, the amount to be assessed by an 
official referee.” 
Appeal allowed. 


——_____—_—. 


Legal Notes of Mertinence. 

In State v. Lockwood (39 Atl. 589) the Court of 
General Sessions of Delaware decided that the 
husband, as the head of the family, had the right 
to use the necessary force to dismiss a guest who 
had no right to stay, but who persisted in staying 
after being told to go, without being guilty of an 
assault; and the fact that the wife owned the prop- 
erty did not affect the husband’s right as the head 
of the family. 

A. R. Reynolds, late roadmaster for the Louis- 
ville and Nashville Railroad, indicted, convicted 
and sentenced by the lower court of Henry 
county, Tenn., for raising checks and otherwise 
defrauding his company of money, was before the 
Supreme Court of Tennessee, in Jackson, a few 
days ago, upon an appeal, his sentence being six 
years in the penitentiary. Justice McAllister af- 
firmed the judgment of the lower court. As soon 
as the judge was through the convicted man arose 
and stepped in front of the bench, upon which sat 
five justices. Then drawing from his hip pocket 
a 38-calibre pistol, he shot himself through the 














brain, falling dead upon the carpet in front of the 
high tribunal. 

Judge Woolson, of the United States Circuit 
Court, sitting at Des Moines, Iowa, has rendered 
an important decision, which is likely to be far- 
reaching in its effects on the Iowa Prohibition 
law. The case was that of the Columbia Brewing 
Company of St. Louis v. Van Vleet. The defend- 
ant resides at Pella, Iowa, and was engaged in the 
sale of beer. The action was on a note given 
for the beer. The defendant made the plea that 
the note was uncollectable because the sale was 
illegal under the Iowa law. He also filed a coun- 
terclaim for $36,000 for money paid to plaintiff for 
beer in addition to the amount of the note. Judge 
Woolson ruled that the note given by the defend- 
ant in Iowa for beer purchased of plaintiff in Mis- 
souri was valid, and further, that the money paid 
by defendant for beer ordered by him of plaintiff 
in Missouri could not be recovered. A verdict was 
returned against defendant Van Vleet for $9,000. 


The corporation counsel of Buffalo, after careful 
examination of the authorities, has given an opin- 
ion that the city cannot compel the Buffalo Street 
Railway Company to reduce its fares to working- 
men to three cents at certain hours of the day; 
while under the original charter granted to the 
company it might have been possible for the city 
to have passed and enforced such an ordinance. 
The company went to the legislature and secured 
an extension of its grant for the term of 999 years, 
and the effect of this action, in the opinion of the 
corporation counsel, was to take away from the 
city of Buffalo the power to regulate the rates of 
fare upon the street railways controlled by the 
cempany. At the same time, the corporation 
ccunsel holds that it is within the power of the 
legislature to give the relief asked for by the peo- 
ple by passing a law to compel the Street Railway 
Company to carry workingmen for three cents at 
certain hours of the day, on the principle that 
what the legislature gave it can take away. 


a 


English Rotes. 


The Prince of Wales and the Duke of York 
have sent subscriptions of £10 1os. each towards 
the Lockwood memorial fund. 

It is believed that President McKinley has de- 
cided upon Chief Justice Skerrett, of the Pennsyl- 
vania Supreme Court, as Col. Morrison’s successor 
on the Interstate Commerce Commission. 

Of the twenty-eight judges of the Supreme 
Court eleven are members of Lincoln’s Inn, nine 
of the Inner Temple, and eight of the Middle 
Temple, while Gray’s Inn cannot boast a single 
judge. 

Mr. W. A. Casson, the local government board 
auditor, has surcharged the members of the Ampt- 
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hill Urban district council with fees paid to a 
water-diviner, on the ground that the diviner had 
made pretence to a power within the meaning of 
the decision in the case Regina v. Maria Giles (34 
Law J. Rep. M. C. 54), in which it was held that 
“The pretence of a power, either physical, moral 
or supernatural, and obtaining money by the false 
assertion of such a power, whatever it may be, is 
an indictable offence under the letter of the statute 
and within the mischief intended to be prevented 
by it.” The consideration in the agreement for the 
water-diviner’s employment was therefore an 
illegal one, and the agreement for such emphoy- 
ment void in law. — Law Journal. 


—_- > 


GAahat the Law Decides. 


The bursting of a hogshead of molasses by rea- 
son of fermentation is held, in Faucher v. Wilson 
({N. H.], 39 L. R. A. 431), to be a loss which a 
common carrier does not insure against, as it re- 
sults from the operation of natural laws. 


Voluntary unincorporated labor organizations 
composed solely of practical cigar-makers are 
held, in Hetterman Bros. v. Powers ([Ky.], 39 L. 
R. A. 211), to be entitled to the protection of a 
label adopted by them against use by an unau- 
thorized person, although they do not own the 
cigars to which the label is affixed. 


The right of a city to make its bonds payable in 
gold coin only is sustained in Murphy v. San Luis 
Obispo ({Cal.], 39 L. R. A. 444), under a statute 
authorizing them to be made “ payable in gold 
coin or lawful money,” as the statute is necessarily 
construed, taking all its provisions together, as 
giving the city the option to make them payable 
in gold coin alone or in lawful money. 


A license to use a railroad track as a footpath 
is held, in Thomas v. Chicago, M. & St. P. R. Co. 
({Towa], 39 L. R. A. 309), to be shown by the use 
of it for a number of years to such an extent that 
visible paths were worn on the ground, and the 
fact that a ladder had been placed from the high- 
way to reach the roadbed, with the knowledge of 
the railroad employes, and without objection. 


—_——— PS 


Mew Books and Aew Editions. 


A Treatise on the Constitution and Jurisdiction of 
the United States Courts on Pleading, Prac- 
tice and Procedure Therein, and on the Pow- 
ers and Duties of United States Commission- 
ers, with Rules of Court and Forms. By Hon. 
A. H. Garland, late Attorney-General of the 
United States, and Robert Ralston, Esq., 
former ‘Assistant United States Attorney for 
the Eastern District of Pennsylvania, assisted 








by John H. Ingham, of the Philadelphia Bar. 
In Two Volumes. Philadelphia: T. & J. W. 
Johnson & Co., 1808. 

This work is not only notable, but constitutes 
one of the most important contributions to legal 
text-book literature in many months. Its purpose, 
as stated by the authors, is to cover the whole sub- 
ject of the jurisdiction and practice of the Federal 
courts, including the Court of Claims, the courts 
of the District of Columbia, and the courts of the 
territories. It may be added here that a chapter 
has been devoted to proceedings before United 
States commissioners, while the jurisdiction and 
powers of the Interstate Commerce Commission 
are also fully discussed. As to the work, a care- 
ful examination of it convinces us that it will at 
once take its place as the leading text-book on 
this subject. The authors, whose standing, experi- 
ence and ability will be at once conceded, ap 
proached their self-imposed task thoroughly 
equipped for the work in hand, and they have 
spared no pains to perform it in a way that would 
cover the whole field. This they have done in an 
admirable manner. The time was ripe for just 
such a work, in view of the fact that during the 
past ten years the jurisdiction of the Federal courts 
has been the subject of important legislation, the 
most noteworthy statute being that by which the 
Circuit Courts of Appeals were established. These 
changes and their effects have been fully set forth 
in appropriate chapters. Among other important 
chapter-headings which we give as showing the 
character and scope of the work are these: Judicial 
Power of the United States; Constitution and Or- 
ganization of Federal Courts; Organization of Dis- 
trict Courts; Terms and Sessions of the Circuit and 
District Courts; Jurisdiction of the District Courts; 
Pleading and Practice in Admiralty; Jurisdiction 
of the Circuit Courts; Circuit Courts — Practice 
and Procedure in Suits at Law; Circuit Courts — 
Practice and Procedure in Equity; Circuit Courts 
of Appeal; Supreme Court — Organization and 
Sessions; Procedure in Cases of Original Jurisdic- 
tion; Supreme Court— Appellate Jurisdiction; 
Appellate Procedure; United States Commission- 
ers: Writs of Prohibition; Writs of Mandamus: 
Writs of Habeas Corpus; Procedure in Criminal 
Cases; Fees and Costs; Rules of Court, etc. Each 
topic is fully and lucidly treated, and to all has 
been added a large and complete collection of use- 
ful forms. We confidently predict for this ad- 
mirable work a hearty reception and a permanent 
place in every well-equipped library. 


BOOKS RECEIVED. 


Remarks on the Army Regulations and Execu- 
tive Regulations in General. By G. Norman 
Lieber, Judge-Advocate-General, U. S. Army. 
Washington: Government Printing Office, 1898. 
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est in the equity of redemption, it is irregular to proceed in the 
name of the original complainant to foreclose the equity of redemp- 
tion as against such assignee of the mortgagor. But the suit shoul 
be continued against him by a bill in the nature of a bill of revivor 
and supplement filed by the assignee of the complainant. (Van 
Hook v. Throckmorton, 8 Paige, 33.) 

A suit and cross suit constitute but one proceeding, and notice 
of the suit is notice of the cross suit also. (Hall Lumber Co. v. 
Gustin, 54 Mich. 624.) 

The doctrine of lis pendens does not apply to personal property 
except leaseholds and possibly money in court. (Wigram v. Buck- 
ley, 63 L. J. Rep. Ch. 689.) 

The filing of a lis pendens does not prevent the assertion of an 
estoppel against the one filing it. (Dodd v. Lee, 57 Mo. App. 167.) 

The doctrine of lis pendens does not apply to a purchaser of nego- 
tiable bonds for value before maturity. (Farm. & Mer. Bank v. 
Waco, etc., 89 Tex. 331; Met. Trust Co. v. Far. & Mer Bank, 89 
Tex. 329.) 

In a bill to wind up the affairs of a partnership, where all the 
accounts of a partnership are to be taken, and a decree is made 
against a defendant for an amount which he does not pay, there 
cannot be any registration as a lis pendens of a mere partnership 
suit so as to affect the real estate of one of the partners. (Ex parte 
Thornton, 2 L. R. Ch. App. 176.) 

In case of administering real and personal estate, where the com- 
ylainant wishes to proceed against the debtor to the estate, he can- 
not register the original suit against the debtor to the estate, but 
must institute a new suit against the debtor, and then register as 
lis pendens the new suit. (Ib.) 

A registered lis pendens does not create a charge or lien on prop- 
erty, nor does it excuse a purchaser from completing his contract, 
but it merely puts him upon inquiry into the validity of the plain- 
tiff’s claim. (Bull v. Hutchens, 32 Beav. 615.) 

If the gravamen of the suit is to recover a money judgment there 
is no lis pendens. (St. Jo. Mfg. Co. v. Daggett, 84 Ill. 556; Ray v. 
Roe, 2 Blackf. 258; White v. Perry, 14 W. Va. 66.) 

The principle of lis pendens does not apply to negotiable instru- 
ments. (Day v. Zimmerman, 68 Pa. St. 72.) 

Stocks are articles of commerce passing from hand to hand, and 
the doctrine of constructive notice by lis pendens is not applicable 


to them. (Leitch et al. v. Wells et al., 48 N. Y. 585.) 
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Where a wife filed a petition for divorce and alimony, it was held 
that a court of equity would not in favor of such wife restrain an 
assignee from reducing into possession a chose in action of the wife 
assigned him by the husband for value and without notice of an 
equity in the wife. Where a husband assigned a chose in action of 
the wife for value and without notice of an equity in the wife, and 
the assignee commenced a suit in a court of competent jurisdiction 
to reduce it into possession, and got a decree for the same, it was 
held that the filing of a petition for divorce and alimony by the wife 
did not constitute such a lis pendens as would restrain the assignee 
from proceeding to reduce it to possession. (Gilmore v. Gilmore, 
5 Jones Eq. [N. C.] 284.) 

We do not apprehend that the rule of lis pendens is applicable in 
this case. The prayer of complainant’s petition was for divorce 
and for alimony out of her husband estate. Alimony is to be 
granted out of the personal or real estate, and not necessarily a 
charge on either. (Brightman v. Brightman, 1 R. I. 112.) 

* * * The rule of lis pendens does not apply to proceedings 
for alimony, for the reason that such a suit is in personam, and does 
not apply to any specific part of the personal or real estate of the 
husband. “The judgment obtained in such a proceeding,” says 
Judge Story, “ constitutes a lien upon defendant’s property from 
the time of the docketing, but does not constitute a lis pendens any 
more than any other sufficient cause of action.” (1st Story Eq. Jur., 
§ 196; Daniel v. Hodges, 87 N. C. 95.) 

Had the bill then set up some specific claim of right in this land, 
and the decree established it, we need not say what might have been 
the effect, * * * ‘but * * * although the lands are named 
in the bill, no right is asserted in respect to them, nor are they or 
any part of them asked to be assigned for alimony, or any other 
relief asked in regard to them —- they are mentioned for the apparent 
purpose of showing the amount of defendant’s property as bearing 
upon the sum to be allowed as alimony. (Sapp. v. Wightman, 103 
Ill. 150.) 

In an Illinois case, court said: “We are unable to discover any 
application of the doctrine of lis pendens and of estoppel, upon 
which we are favored with references to authorities by counsel for 
appellant, to the facts here proved. There was no suit pending on 
behali of appellant in regard to tthe title to this property when appel- 
lee’s purchase was made, or at any time prior thereto. A judgment 
for a sum of money which may have to be satisfied by a sale of real 
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estate, if not otherwise satisfied, has never, so far as we are advised, 
been held to be lis pendens in regard to the title of the real estate of 
the defendant in the judgment.” (St. Jo. Mfg. Co. v. Daggett, 84 
Il. 556.) 

A party who negligently or culpably stands by and allows another 
to contract on the faith and understanding of a fact which he can 
contradict cannot afterwards dispute that fact in an action against 
the person whom he has himself assisted in deceiving. (Miles v. 
Lefi, 60 Iowa, 168.) 

More especially one will not be heard to invoke this doctrine who 
has deliberately made false representations to his adversary for the 
express purpose of throwing him off his guard and surreptitiously 
obtaining a decree against him, * * * especially where there 
is good reason to suppose his adversary might and otherwise would 
have successfully resisted the decree. (Durand v. Lord, 115 Ill. 

21.) 


CHAPTER IX. 
PRACTICE AND PROCEDURE. 


The certainty and precision required in lis pendens has been thus 
somewhat pedantically stated: First, the res must be of such a char- 
acter as to be subject to the rule of lis pendens; second, the court 
must acquire full jurisdiction of the parties and the res; third, the 
res must be sufficiently described in the pleadings. 

The great trouble arises, however, in the application of the rule to 
concrete cases. 

Lis pendens is as applicable in law proceedings as in those of 
chancery cognizance. In King v. Bill, 28 Conn. 593, the contrary 
doctrine is asserted. It is simply erroneous. That this doctrine 
belongs to a court of law no less than to courts of equity appears 
irom a passage in the Institutes, vol. II, p. 375, by Lord Coke. 

If either the mortgagor or purchasers from him who purchased 
during the pendency of the suit, or after the sale of the premises, 
refused to surrender the possession to the purchaser under the 
decree, the court, on motion, would have power to make the order 
that he should deliver the possession to the purchaser. If it be dis- 
obeyed an injunction would issue, and on proof of service of the 
injunction and continued refusal, the purchaser might proceed either 
by attachment or by suing out a writ of assistance. Pro hac vice, 





44 


the purchaser is a party to the decree. (Jackson v. Warren, 32 IIL. 
331.) 

Where a cause has been decided by the Supreme Court and 
remanded for further proceedings, none of the parties has a right to 
raise any question in the inferior court touching the correctness of 
the decision of the Supreme Court; and where one of the parties dies 
during the pendency of the cause in the Supreme Court, the heir, 
upon being made a party to which the cause is remanded, takes the 
place of the ancestor. (Ashley v. Cunningham, 16 Ark. 168.) 

But in regard to matters arising subsequent to the decision of 
the Superior Court, the inferior court is free to act in carrying out 
the decision according to its own judgment of the law. (Cunning- 
ham v. Ashley, 13 Ark. 653.) 

After a case has been decided by the Supreme Court and re- 
manded to the inferior’ court, and is again brought before the 
Supreme Court, nothing is before the court for adjudication but 
the proceedings subsequent to the mandate. (Supervisors v. 
Kennicott, 94 U. S. 498.) 

An action collusively prosecuted where the parties to it all know 
that there is no right to enforce, has never been held as lis pendens. 
(2 Sugd on Vendors, 534; Murray v. Ballou, 1 Johns. Chy. 571; 
Rippetoe v. Dwyer, 65 Tex. 703.) 

If the plaintiff at law was nonsuited, or discontinued his suit, or 
if, in equity, it was dismissed without prejudice or for want of prose- 
cution, although a new suit could be brought in all cases, it could 
not affect a purchaser during the pendency of the first suit. In 
case of abatement, however, the suit might be continued in chancery 
by revivor, or at law in real actions abated by death of a party, and 
the purchaser still bound by the judgment or decree. (Newman v. 
Chapman, 2 Rand. 98; Watson v. Wilson, 2 Dana, 408; Herrington 
v. Herrington, 27 Mo. 560.) 

It has been held that an amendment setting up new matter, and 
filed without leave of court, creates no lis pendens. (Baldwin v. 
Love, 2 J. J. Marsh. 490.) 

Amendment of bill after demurrer has been sustained thereto 
relates back to the filing of the bill, so far as the doctrine of lis 
pendens is concerned. (Rector v. Fitzgerald, 59 Fed. Rep. 808.) 

A purchaser of land chargeable with constructive notice only by 
means of a lis pendens is not to be charged with costs, there being 
no actual fraud, though the purchase is set aside on the ground ot 
the implied fraud. (Murray v. Ballou, 1 Johns. Chy. 5606.) 





